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Purpose. To research the criminalization of offences against illegal extraction of minerals of strategic importance; it is of equal
importance for legislative and law enforcement activities, development and implementation of economic programs, and the
strengthening of the government and local authorities.

Methodology. The research focuses on identifying vulnerabilities of prosecution for illegal mining by means of studying and
analyzing the legal framework of Ukraine, theoretical foundation in relevant fields, analysis of judicial practice of bringing persons
to justice under Art. 240, Paragraph 2 of the Criminal Code of Ukraine. Systems of special approaches and methods, namely the
formal-logical, logical-normative, method of system analysis facilitated investigation of the declared subject.

Findings. Certain problems are revealed which occur during the formation of penal prohibition of the studied criminal practices
at the legislative level, including the inconsistency of criminalization of illicit mining with the severity of negative legal consequences.

Originality. The article analyzes the problematic issues of prosecution for illegal extraction of minerals under Article 240, Para-
graph 2 of the Criminal Code of Ukraine “Violation of the established rules for the use of subsoil, if it has created a threat to life,
health or the environment, as well as illegal extraction of minerals of public importance”. Proposals are substantiated aimed at
enhancing the current criminal legislation and its implementation by law enforcement agencies of Ukraine in dealing with illegal
exploitation of natural resources of national importance.

Practical value. The work studied the norms of legal liability for illicit subsurface use, and judicial practice of law enforcement
of the specified norms. The authors maintain that the legal provisions of criminal legislation which provides for liability for this act
mentioned, should be significantly improved in terms of clear defining of the disposition and broadening and strengthening of the
sanction on Article 240, Paragraph 2 of the Criminal Code of Ukraine. The expediency is confirmed to expand the category of
perpetrators under this article considering the involvement of a wide range of people both directly in the process of illegal mining,
and further transportation and sale.

Keywords: minerals, mining, responsibility, the Criminal Code of Ukraine, sanction, disposition, law enforcement agencies, local

authorities

Introduction. The land, mineral resources, atmospheric
air, water, and other natural resources located within the terri-
tory of Ukraine, as well as natural resources of the Ukrainian
continental shelf, exclusive (maritime) economic zone are the
objects of property rights of the Ukrainian people. Rights of
ownership are exercised on behalf of the Ukrainian people by
the State and local authorities within the limits set down by the
Constitution [1].

The territory of modern Ukraine is rich in a significant
number and variety of minerals; proceeding from their diver-
sity and location in different regions of the state, the environ-
mental offences and crimes have their own factual, law, and
geographical specific context and relevant consequent effects
of their commitment. Accordingly, illegal forest devastation
(the crime in the area of forest utilization) as well as mining of
amber are more prevalent in western regions; concurrently,
central and eastern areas are feeling the pressure of other envi-
ronmental crimes such as illegitimate underground and open-
pit mining of mineral resources, unlawful extraction of hydro-
carbons (there are corresponding mining activities in Kharkiv
and Poltava regions, and they are mainly carried out by state-
owned companies), pollution of soil, water resources and at-
mospheric air.

Problems of land use are a separate topic for research in
the fields of the land market regulation and land use intrinsic
to open-pit mining, prevailing at industrial central and eastern
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regions of Ukraine, and South of the Autonomous Republic of
Crimea.

Furthermore, in Ukraine, there has been a total absence of
any statistics in the context of latency of the environmental
crimes, the volume of the illegally extracted resources as well
as information on economic losses of budgets of different lev-
els, data on the redundant or uncreated job opportunities, and
also the death toll in illegal mineral production, the analysis of
economic and legal consequences for particular regions and
the entire country, information on the temporarily occupied
territories of Donetsk, Luhansk regions, and the Autonomous
Republic of Crimea.

Even if some scientists are interested in the latency of
crimes, the latency of environmental offenses is poorly re-
searched; dissertations have not been defended for the last ten
years, scientific studies in the relevant field are not published,
with few exceptions. The system of training specialists in the
areas of environment, engineering, including law enforcement
officers has changed fundamentally; the existing system of
training specialists in the field of prevention (district police of-
ficer) and patrol police (who are not obliged to have legal edu-
cation at all according to the current legislation) also receives
mixed reviews.

Challenging issues of training professional investigators in
prosecuting the crimes, effective managers and specialists of
local self-government authorities training, whose purpose is to
provide administrative services for land registration and per-
missions, required for the extraction of minerals have re-
mained unresolved. The State government bodies created to
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regulate relevant public relations and provide assistance in
gathering evidence and stopping illegal actions by subsoil users
(for example, the State Labor Service of Ukraine) have been
almost destroyed or they are in extremely unsatisfactory mate-
rial and technical condition with insufficient staffing.

Existing gaps in the legislation, which allow for the extrac-
tion of minerals with impunity (including strategic impor-
tance) are unacceptable as they lead to deregulation and abol-
ishing of the institutions of the State in the light of the general
decline of the economy, negative consequences of the global
Covid-19 pandemic, underfunding of budgets of various lev-
els, first of all, local ones, increasing of medical spending.

Literature review. The scholars H.I. Baliuk, L.O.Bondar,
N.S. Havrysh, R. S. Kirin, Yu. S. Shemshuchenko, I. M. Kozia-
kov, M. V. Krasnova have contributed to scientific research on
relevant topics from the perspective of environmental law. The
problems of quality of law enforcement agencies work during
the investigation of ecological crimes have been studied by
O.M. Bandurka, V.P.Bakhina, A.F. Volobuieva, V.H.Hon-
charenko, V.A.Zhuravel, O.A.Kyrychenko, N.I.Klymenko,
0. N. Kolesnychenko, V. O. Konovalova, I. I. Kotiuk, V. K. Lysy-
chenko; certain types of environmental crimes have been inves-
tigated by V. V. Yehoshyna, Yu. H. Korukhova, A. Ye. Merkuriso-
va, A. P.Rezvan, M. V. Sverdiukova, M. O. Selivanova.

The authors of this research, as well as the scientists in dif-
ferent domains of interest, have already studied some legal and
organizational aspects of increasing level of environmental
safety by the subjects of subsoil use, monitoring of the geo-
logical environment and mineral resources of Ukraine [2], le-
gal liability in general, the improvement of administrative and
criminal liability for illegal mining, advancing of procedural
mechanisms for the use of legal norms |3, 4], the latency of the
environmental crimes. It confirms the relevance and versatility
of the topic in today’s conditions while all this is further cor-
roborated by research in the relevant sectoral areas taking into
account the specifics of particular minerals [5].

It should be noted that a significant number of research
studies have been devoted to this topic. They consider crimes
in the field of illegitimate exploitation of minerals, land rela-
tions, corruption crimes related to the seizure of natural ob-
jects (woods, lands, minerals), the aspects of environmental
policy and environmental law, and their impact on other
spheres of ensuring environmental security in the European
Union [6, 7]. There are a number of large cross-sectional stud-
ies devoted to advancing Natural Resources Law, protection
and improvement of natural resources [8, 9], and also to the
settlement of environmental relations via the institutions of
civil law, which should minimize the participation of the state
in certain legal relations due to a mechanism of the “contract™.

From there, the concerns associated with the use of natu-
ral resources, including their extraction, are manifested in
completely different legal relationships. Activities of both law-
abiding subsoil users and those who extract minerals illegally
or have a special permit (or other consent documents) but
carry out extraction in larger quantities or commit other of-
fenses have an impact not only on public relations in law en-
forcement but also in the field of economics, construction,
and the existence of institutions of state power, local authori-
ties, ecology, and mining. Therefore, it requires a kind of intel-
lectual regulation that should solve technical, environmental,
and legal concerns.

Unsolved aspects of the problem. The purpose of regulation
of any social relations, including those relating to the extrac-
tion of minerals, is to comply with the requirements of envi-
ronmental legislation (other legal norms governing labor, eco-
nomic and civil relations) and to develop a coherent system in
which the relations between subjects [10] of law will be settled
by means of certain regulators (rules of law) also in order to
prevent harm to both private and public interests.

Regulation of relations associated with the legitimate use
of natural resources (comprising extraction of mineral re-

sources) by adopting relevant laws and rules, establishing and
operating relevant bodies which are to provide for implemen-
tation of the state, local or sectoral policies control, will not be
effective without the implementation of a protective mecha-
nism, that is a feasible and workable tool for prosecuting of-
fenders and dishonest subsoil users, and setting up a preven-
tive effect in order to reduce the number of persons wishing to
violate the legislation requirements in the field of subsoil use
via strengthening and guaranteeing the inevitable punishment.

When carrying out the scientific research, the authors de-
termined the period of fifteen years for the analysis of the sen-
tences imposed by the District Court of Kryvyi Rih in Dnipro-
petrovsk region, viz. from 2005 to 2020 and analyzed the crim-
inal cases referred to the District Court of Kryvyi Rih in Dni-
propetrovsk region which were qualified according to Part 2
Article 240 of the Criminal Code of Ukraine “Violation of the
established rules of subsoil use, if it has created a threat to life,
human health or the environment, as well as illegal extraction
of minerals of national importance”.

Based on the disposition of this article, it seems possible to
make an in-depth analysis of environmental crimes committed
in the industrial regions of Ukraine and of the effectiveness of
the state policy both on the whole in respect of ensuring the
right of citizens to a safe environment and in particular, having
a realistic picture of the efficiency of the fight against crime in
an industrial region of the city of Kryvyi Rih (which today is
one of the powerful industrial centers of Ukraine, with more
than significant contributions to the budgets of various levels).

As a result of the analysis of all criminal cases considered
in the District Court of Kryvyi Rih in Dnipropetrovsk region
for the period from 2005 to 2020 through the instrumentality
of the information from the Unified State Register of Judicial
Decisions, we have concluded that the existence of a mecha-
nism for prosecuting persons who illegally extract minerals
seems more than doubtful; and there is no possibility at all to
determine the amount of minerals mined illegally, losses to the
state and some sectors of the economy due to the lack of any
appropriate government accounting mechanisms for all min-
eral deposits. Even the registration of such a natural object as
land with its division into separate categories is problematic.

The issue of the presence or absence of violations of cur-
rent legislation by large subsoil users operating in Kryvyi Rih
has not been investigated at all within the scope of this work, as
mining plants have special permits for the extraction of miner-
als, even with certain violations they are extremely difficult to
identify and record (in part because of the staffed checkpoint
at such enterprises). In this case, the violations can be record-
ed in another way (by means of primary documentation analy-
sis in the verification of tax payments in full), and the acts are
also criminalized by other articles.

The purpose of the study is to conduct the investigation of
criminalization of infringements of illicit mining of mineral
resources of strategic importance; its results are meaningful for
both legislation and enforcement activities with consideration
to the court practice on criminal proceedings considered by
the District Court of Kryvyi Rih in Dnipropetrovsk region and
provide the recommendations for improving the current legis-
lation.

Taking into account the objectives we have determined the
tasks of our study. They are:

- to carry out a comprehensive review and effectiveness
analysis of the implementation of prosecution for illicit mining
of mineral resources of public importance on the basis of cur-
rent court practice;

- to analyze the legal and regulatory framework which
works in current practice of prosecution for illicit mining of
mineral resources of national importance;

- based on the analysis, to submit appropriate and effective
proposals for the current legislation to improve the effective-
ness of bringing the individuals to criminal responsibility for
illicit mining of mineral resources, which should result in mit-
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igation (minimizing) of the harm caused to the state and the
environment.

Methods. To research the complex issues relating to crimi-
nal liability for unlawful extraction of mineral resources of
strategic importance we have studied and analyzed:

- Legislative Framework of Ukraine;

- theoretical research in appropriate fields of science;

- analysis of the court practice (on the example of the ver-
dicts analysis considered by the District Court of Kryvyi Rih
in Dnipropetrovsk region for the 15 years) in the domain of
bringing the individuals to criminal responsibility qualified ac-
cording to Part 2 Article 240 of the Criminal Code of Ukraine
“Violation of the established rules of subsoil use, if it has cre-
ated a threat to life, human health or the environment, as well
as illegal extraction of minerals of national importance”.

Results. Deliberate disregard of environmental regula-
tions, standards, and requirements is the most pervasive viola-
tion in the area of environmental compliance. The breach of
the relevant resolutions is conducive to the environmental risk
and consequently to the existing danger of life, human health,
or the environment. The offence of environmental safety is the
type of environmental crime which might arise in violating
ecological safety standards as a result of different economic
activities. Taking into account the nature and degree of public
danger, violations can be differentiated as minor offences
(misdeeds) or crimes; according to the kinds of environmental
abuses, the guilty persons may be subject to disciplinary, ad-
ministrative, civil, and criminal liability [11].

Currently, persons engaged in illegal mining shall be pros-
ecuted under Article 240 of the Criminal Code of Ukraine
“Violation of the established rules of subsoil use” [12]. At the
same time, the most challenging part of this article is the sec-
ond one, which suggests that persons can be held liable for
“violation of the established rules of subsoil use if it has creat-
ed a threat to life, human health or the environment as well as
illegal extraction of minerals of national importance”.

The reason for the criminalization of this act is the rela-
tive prevalence of such illegal encroachments. However, if we
analyze presumptive sanctions under Article 240, Paragraph
2 of the Criminal Code of Ukraine, they are more than sym-
bolic and constitute a minor fine or restriction of liberty for
up to three years of imprisonment for the same period. In the
sanctions provided for by the Criminal Code of Ukraine,
there is no risk of the crime instruments being confiscated
(equipment, tools, vehicles), whereby minerals were extract-
ed and exported. Other articles include no responsibility for
the sale or acquisition of illegally mined minerals of public
importance. In general, the above provides an occasion for,
and in a rather complicated economic environment even
“encourages” some individuals to commit more and more
crimes and cause significant harm both to particular regions
(in the form of revenue shortfalls to the budgets) and to the
country as a whole.

In the light of the foregoing and the specifics of the com-
mission of environmental crimes, to carry out the scientific
research we selected Kryvorizkyi district in Dnipropetrovsk
region (with an area of 1347 km?) as an example; because it is
an independent administrative-territorial unit but at the same
time is inextricably linked with the industrial city of Kryvyi
Rih in whose territory there are five large industrial enterprises
(Tsentralnyi, Pivnichnyi, Pivdennyi, Inhuletskyi Ore Mining,
and Processing Industrial Complexes and “ArcelorMittal
Kryvyi Rih™). These enterprises operate actually both inside
and outside of Kryvyi Rih, in particular in Kryvorizkyi district
(and in Shyrokivskyi district partially). To understand the sit-
uation on the land concerned, it is worth noting that: in
Kryvorizkyi district there was the worst dynamics of the cre-
ation of unified territorial communities (UTC), and in com-
parison with other territorial units the speed and character of
voluntary association of individual villages and settlements in
the territorial communities were extremely low; it, in turn, re-

sulted in the creation of several powerful UTCs, as well as ex-
tremely weak and geographically stretched ones.

The real problem of the inability to hold individuals ac-
countable for illegal mining (minerals of national importance)
or the inefficiency of the existing mechanism must be reaf-
firmed with a view to proposing amendments to the current
legislation.

The mechanism for the protection of minerals of strategic
importance exists in criminal legislation in a declarative way.
Keeping in mind that one of the functions of the punishment
is preventive activity, the robust analysis of the judicial practice
in an individual industrial region (the District of Kryvyi Rih in
Dnipropetrovsk region) has confirmed the ineffectiveness of
existing mechanisms to bring the individuals to criminal re-
sponsibility for unlawful mining, and revealed the need to im-
prove this or other valid legal acts immediately, along with
other mechanisms that should protect the subsoil from illegal
mining.

The existence of the judicial practice to prosecute persons
who have committed criminal offences in the field of the envi-
ronment, including those related to the illegal extraction of
minerals of the state significance, in terms of the sentences im-
posed or entered into force is manifestly inadequate for declar-
ing of the successful fight against environmental crimes; in
turn, it has a very negative impact on the development of small
and medium-sized enterprises and individual branches of the
economy, underfunding of budgets of various levels, and ac-
tual funding of the criminality and the development of the off-
the-books economy. The specific competitiveness between
criminal and administrative legal norms makes the situation
worse [13].

In this context, it is meaningful to point out the fact that as
a result of the prosecution agencies reform, the procedural
control over criminal environmental investigations (including
illegal mining-related in Kryvyi Rih and the District of Kryvyi
Rih) are carried out by the Prosecutor’s Office No. 1; the spe-
cialized Environmental Protection Prosecutor’s Office was
liquidated as well as the structural unit in the form of the Pros-
ecutor’s Office of the District of Kryvyi Rih [14]; thus, accord-
ing to the authors, it has a negative impact on the practical
training of highly qualified specialists in narrow but important
areas, which were previously the specialists of Environmental
Prosecutor’s Offices.

As regards the judicial reform [15], as a consequence of its
incompleteness, the District Court of Kryvyi Rih in Dniprop-
etrovsk Region is continuing its work as a separate court carry-
ing out legal proceedings on the consideration of the crimes
committed on the territory of the District of Kryvyi Rih. Al-
though in the practice of this Court the most interesting, in
our opinion, is the judicial practice of considering cases in-
volving offences covered by Article 240 of the Criminal Code
of Ukraine “Violation of rules of protection of subsoil” [12].

According to the analyzed judicial practice for the period
from 2005 to 2020, the District Court of Kryvyi Rih in Dni-
propetrovsk region examined 9 criminal cases which resulted
in convictions (according to the Unified State Register of Judi-
cial Decisions); the charges were brought under Article 240,
paragraph 2, of the Criminal Code of Ukraine. In this connec-
tion, it is important to note that in 2020 Article 240 was not
used to hand down any sentences. However, in Ukraine as a
whole just over 1,000 sentences were handed down on the basis
of this qualification.

That being said, no conviction was appealed to the Court of
Appeals and no one was subjected to remand in custody as a pre-
ventive measure during the pre-trial investigation, and thus no
custodial sentences were handed down. Besides, during the in-
vestigation of the above-mentioned crimes and the cases referred
to the District Court of Kryvyi Rih in Dnipropetrovsk region; no
police officer or government official had become mentioned
there; although it is objectively clear that to commit the crimes
related to the illegal extraction of minerals of national impor-
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tance quickly and unnoticed without the support or help of law
enforcement officers and officials appears more than doubtful.

Atrticle 240, Paragraph 2 of the Criminal Code of Ukraine
does not stipulate the confiscation of the crime instrumentali-
ties inter alia the technical equipment) used for illegal extrac-
tion or transportation of minerals of state significance. It has
nullified the financial risks of the individuals who illegally ex-
tract such minerals; on the contrary, the possible profits and
damage caused to both an environment and a real sector of the
economy are extremely high, creating a percentage of latency
close to 100 %. In such cases not only the illegal extraction of
the minerals of public importance but also the providing trans-
portation services (even if they do not participate in extrac-
tion) should be criminalized. The status of such persons
should be equated with “accomplices”, which would also have
positive consequences for the protection of public interests. It
may be appropriate to criminalize the activities of those who
will buy or sell illegally mined minerals of course if the persons
have known or suspected the origin of the minerals. We have
analyzed the total number of convictions under Article 240,
Paragraph 2, of the Criminal Code of Ukraine in the regions
over a period of 2005—2020; the results are shown in the Table.

More profound analysis of the sentencing decisions (the
verdict in the case No. 177/2183/13-k dated 13 September 2013,
No. 177/2344/14-k dated 19 August 2014, No. 177/2178/15-k
dated 10 March 2016, No. 212/1065/17-k dated 16 March 2017)
has revealed that almost in all the cases the individuals brought
to justice, confess themselves guilty, express sincere remorse
and, having received a suspended minimum sentence unrelated
to the actual deprivation of liberty, do not even challenge such
sentences.

Among the sentences that can be handed down by the Dis-
trict Court of Kryvyi Rih in Dnipropetrovsk region, in only
one case, there was established not only the amount of direct
damage caused by the person being prosecuted but also the
amount of degraded land and illegally extracted minerals (case
No. 177/1728/13-k dated 06 September 2013) [16]; whereas it
had been made possible by the information received from the
enterprise legally engaged in the development of the deposit of
kaolin clay for several years. In connection with this case, as a
consequence, five years of illegal mining within the Pavlivske
field (the District of Kryvyi Rih in Dnipropetrovsk region) had
resulted in the illegitimate extraction of more than twenty-
seven thousand square meters of the moulding sand and de-
struction of above two and a half thousand square meters of
fertile ground soil. The official permission for the mining was
issued only in late 2020. However, this situation is an excep-
tion and only confirms the real absence of an effective mecha-
nism to bring illegal miners to criminal responsibility.

Table

Number of Convictions under Article 240, Paragraph 2,
of the Criminal Code of Ukraine by regions for the period
0f 2005—2020

Regions Number of Convictions

the District of Kryvyi Rih 9
(Dnipropetrovsk region)

Dnipropetrovsk Region 16
Zakarpatska Region 25
Lviv Region 36
Ivano-Frankivsk Region 112
Kharkiv Region 4
Poltava Region 4
ARC 3
Ukraine (verdict of first instance) 1145

Therefore, it is difficult not to agree with Professor Bes-
chastnyi’s opinion, who concluded in one of his works that
“one of the main factors in the rapid development of the soci-
ety is science. It must be ahead of practice and seek new ways
to improve legal, economic, scientific, technical and social
progress since the science begins not with facts but with the
problems and methods for solving them” [17].

Taking into account the specifics of the study and the in-
formation provided, it is reasonable and necessary to carry out
further improvement of the subsoil legal framework, which is
substantially out of date and does not correspond to present-
day realities, both the underground and open-pit mining of
mineral resources (hydrocarbon extraction).

It is necessary to realize and recognize that the system of
the subsoil use legislation requires fundamental readjust-
ments, extensive studies that should lead to the formulation of
the position on future integrated minerals regulations, which
in turn will be harmonized with other parts of the legislation.

Thus it is expedient to support R.S. Kirin’s position in the
context of “formation of the Mineral Resources Code (MRC)
which should be based on the contents of codified acts of min-
ing, geological and underground legislation; that will be draft-
ed in the form of the relevant laws and codes of MRC” [18]. In
carrying out such codification, it will be quite possible to build
new subsoil legislation on the basis of the codification of the
Minerals Regulations with the adoption of the appropriate
natural resources code “the Code of Ukraine about Subsoil”
and its integration into the Environmental Code of Ukraine.

The review shows that the accountability for illegal exploi-
tation of natural resources is multidimensional point and can
be manifested in different spheres of social regulations. This
paper attempts to highlight only certain aspects of the prob-
lem. It should, nevertheless, be noted that there could be de-
linquencies (offences, crimes) of labor relations, the offences
in the field of mining and environmental standards even pro-
ceeding in extraction the mineral resources legally. All of the
aforementioned makes the scholars of various spheres move in
a forward direction first because the legislature is not able to
enact the law and improve the current mechanisms without
balanced and reasonable justification. On the other hand, this
will have extremely negative consequences and will only in-
crease the quantity and quality of the problems and their nega-
tive effects on all sectors. A number of scientific studies are
devoted to the legal issues of hydrocarbon extraction. Howev-
er, the topic is so significant and not typical for the industrial
region of Kryvyi Rih that the amount of work does not allow it
to be considered compared to problems of prosecution for il-
legal mining (including open-pit mining). In a similar vein, it
is worth noting that from the 20" century in the USA and EU
there is a concept of protection of “critical infrastructure”
linked to the legal enforcement of both the protection of the
subsoil (primarily hydrocarbons) and the general security
strategy of States.

Thus, the critical infrastructure is considered to involve
“systems and facilities, physical or virtual, so vital and essen-
tial to the State that the incapacity or destruction of such sys-
tems or facilities undermines national security, the economy,
public health or safety or results in any combination of the
above”.

Conclusions. The study has examined the rules governing
the criminal liability for violations of the regulations of con-
servation of mineral resources, to wit the violation of the es-
tablished rules related to exploitation of mineral resources if
it has created a threat to life, human health or the environ-
ment, as well as illegal extraction of minerals of the public
importance and their conformity with prerequisites for the
criminalization of such activities, the effectiveness of these
standards specifically to terminate the Illegitimate activities
of the subsoil users as well as the preventive effectiveness of
such standards and regulations; their being coherent with the
challenges of the present era; the problematic issues of their
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effective application and the authors’ position on supple-
menting existing legislation with more efficient mechanisms.
The most obvious finding to emerge from this study is that
illegal extraction of mineral resources of state significance
does not correspond to the specified condition covered by
Article 240 of the Criminal Code of Ukraine. It should be
improved through further development, explicitation and
specification of the actions by illegal miners. The authors’
position is that it is necessary to develop the regulation that
enables us to classify the constituent elements of the crime as
material ones; to conduct the mandatory research during the
pre-trial investigation of the amount of damage caused by the
crime and to determine the proportion of the specific mineral
deposits by means of the land-use planning (other technical
measures), which in turn will make it possible to obtain infor-
mation on the area of degraded land and the quantity of ille-
gally extracted minerals, the destruction of forests stands and
damage to water bodies.

In the light of actual case law in the District Court of
Kryvyi Rih in Dnipropetrovsk region [19, 20], the authors
have proven practicability of supplementing the description of
Article 240 of the Criminal Code of Ukraine with qualifying
characteristic such as the commission of an offence by a group
of persons (inter alia, by prior conspiracy). The authors also
suggest adding to the penal part of the Article the enhance-
ment of the possible penalties through the confiscation of the
equipment and means of transport by which minerals of na-
tional importance were extracted illegally regardless of the vol-
umes of extraction. In this instance, paragraph 2 of Article 240
of the Criminal Code of Ukraine should accordingly be
amended as follows: “Violation of the established rules of sub-
soil use, if it has created a threat to life, human health or the
environment, as well as illegal extraction of minerals of state
significance by a group of persons or an organized group of
persons, is sentenced to a fine of between three and five thou-
sand times the personal income-tax allowance, or to up to
three years in prison or custodial restraint with the confisca-
tion of the technical equipment, that was used for illegal ex-
traction of minerals of state significance (inter alia vehicles,
special, rail transport, and others)”.

In addition, taking into account the analysis of the juris-
prudence of the District Court of Kryvyi Rih in Dnipropetro-
vsk region, the authors have proven the relevance to amend
other legal and regulatory instruments; whereby the local au-
thorities, when receiving the information on the initiation of
legal proceedings under Article 240 of the Criminal Code of
Ukraine, must assume responsibility for monitoring the cor-
responding deposit, to carry out land-use surveys to measure
the area of the object (within the local budget), to make on-
site inspections with mandatory photo-recording of the site at
least once a month. To implement this mechanism effectively,
the law enforcement agencies, conducting pre-trial investiga-
tions of relevant crimes and making regular entries the Unified
Register of Pre-trial Investigations, should mandatorily report
about the initiation of the pre-trial investigation to the local
government where there is a fact (facts) of illicit extraction of
mineral resources. Under the circumstances, regardless of the
terms of pre-trial investigation, whether there are convictions
or whether there are acquittals, the people of Ukraine repre-
sented in the local government body will be enabled to fix the
legal facts with a view to getting the information effectively as
for the certain deposit in general as well as to calculate the
amount of damage via the expert studies, where similar crimes
are committed in the future. But in case the gaps in the current
legislation and inefficient work of law enforcement agencies
remain unchanged, it might result in extremely poor judicial
performance when, in fact, the case ends with a conviction,
but the sanction imposed by the court is utterly small, so the
preventive function is not fulfilled.

It might be prudent to grant a victim status in criminal
proceedings on illegal extraction of mineral resources to the

territorial communities on whose territory the crime has been
committed.

Having regard to the profit motive of all crimes related to
illegal mining and compulsory using of special equipment for
excavation and transportation, it is appropriate to develop and
implement a fast and efficient seizure procedure for industrial
equipment, mechanical-transport equipment (tracks, shov-
els), and prohibit the re-registration of such equipment to
other owners by the time the investigation is completed but
without the right to withdraw the equipment from the owner;
otherwise, it could encourage corrupt relationships between
law enforcement and other individuals as well as the manipu-
lation of the law against law-abiding subsoil users.

However, to eliminate the preconditions for, or at least
minimize, the risks of illegal mining, taking into account avail-
able scientific research in the fields of subsoil use, mining, en-
vironmental law and mineral resources law, we also consider it
necessary to conduct a comprehensive codification of miner-
als regulations and adopt the Environmental Code of Ukraine.

Providing the role of local self-government is strengthened
as representatives of the real owner that is the people of
Ukraine in a certain sense, protection against “unfair compe-
tition” of subsoil users who carry out the activities within the
framework of existing legislation is also enhanced, the State of
Ukraine will be able to strengthen cooperation with the EU in
the field of environmental protection, and to adapt minerals
regulations and environmental legislation to EU standards.

Such a comprehensive approach significantly enhances
not only the effectiveness of criminal liability in the case of'il-
legal mining but also the remarkable effectiveness of preven-
tive action while minimizing the risks of corrupt activities
among individuals who are engaged in illegal mining of miner-
als, the representatives of law enforcement bodies, government
institutions, and local authorities taking on board internation-
al experience with the judicial defense of citizens’ environ-
mental rights.

References.
1. Verkhovna Rada of Ukraine (n.d.). Constitution of Ukraine; Law
of Ukraine dated 28.06.1996 No. 254k/96-VR. Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%802.
2. Trofimchuk, O.M., Korzhniev, M. M., Yakovliev, Y.O., Kury-
lo, M. M., & Kosharna, S. K. (2018). Conceptual approaches to orga-
nization of monitoring of geological environment and mineral re-
sources of Ukraine in modern terms. Environmental safety and natural
resources, 4(28), 7-26.
3. Pietkov, S.V. (Ed.). (2017). Scientific and practical commentary on
the Code of Administrative Procedure: as of January, 17, 2017. Kyiv.
Retrieved from http://dspace.univd.edu.ua/xmlui/bitstream/han-
dle/123456789/7757/komentar_2017.
pdf?sequence=1&amp:isAllowed=y.
4. Marych, K. (2018). Objective and tasks of administrative and legal
security mechanism of providing environmental safety in Ukraine.
Entrepreneurship, Economy and Law, 10, 118-121.
5. Stelmakh, M. V. (2017). The issue of classification of illegal extrac-
tion of mineral resources of local relevance. Young Scientist, 12(52),
323-327.
6. Marych, K. (2019). Correlation of the state environmental policy
and environmental legislation of Ukraine. Entrepreneurship, Economy
and Law, 11,187-191. https://doi.org/10.32849/2663-5313/2019.11.32.
7. Krasnova, Yu.A. (2020). Legal environmental safety in the Euro-
pean Union. South Ukrainian Law Journal, (2), 70-71.
8. Karakash, I.I. (Ed.). (2019). Pryrodnoresursovi kodeksy Ukrainy:
Vodnyi, Zemelnyi i Lisovyi kodeks Ukrainy ta Kodeks Ukrainy pro nadra
(2" ed.). Odesa. Retrieved from https://hdl.handle.net/11300/12452.
9. Hetman, A. P. (2020). The legal foundations of the EU 7" environ-
mental program (77 EP) on the protection, conservation and im-
provement of natural resources. Economic Theory and Law, 1(40), 98-
112. https://doi.org/10.31359/2411-5584-2020-40-1-98.
10. Andrieiev, A. (2019). The mechanism of legal regulation of social
relations: certain aspects of defining the concept and peculiarities. En-
trepreneurship, Economy and Law, 6, 125-128. https://doi.org/10.3284
9/26635313/2019.6.22.

ISSN 2071-2227, E-ISSN 2223-2362, Naukovyi Visnyk Natsionalnoho Hirnychoho Universytetu, 2021, N 4 143



11. Sirant, M. M. (2020). Features of administrative and legal guaran-
tees of realization of the right to a favorable natural environment. Pra-
vovi Novely, 2(10), 77-84. https://doi.org/10.32847 /In.2020.10-2.10.
12. Verkhovna Rada of Ukraine (n.d.). The Criminal Code of Ukraine
(Vol. 25-26, p. 131). Retrieved from https://zakon.rada.gov.ua/laws
show/2341-14#Text.

13. Interfax-Ukraine. Ukraine News Agency (2020, November 8).
Prosecutor Bohdan Zarichanskyi on responsibility for violating the rules
of protection or use of underground resources [Press release]. Retrieved
from https://ua.interfax.com.ua/news/press-release/704221.html.
14. Democracy Reporting International, Prepared by Natalia Dryo-
mina-Voloc (2019, January 30). Reforming the Public Prosecutor’s office
of Ukraine: Institutional aspect [Press release]. Retrieved from https://
democracy-reporting.org/wp-content/uploads/2019/01/DRI-UA-

BP-Prosecution-Institutional-Reform.pdf.
15. David, R. (2016). Prospects of the court. reforms: analysis of the

survey of judges of Ukraine. USAID. Retrieved from https://newjus-
tice.org.ua/wp-content/uploads/2018/06/FAIR_Report Roman_
David Judges Survey 2016_UKR.pdf.

16. Unified Register of Pre-Trial Investigations (2013). Crimes against
the environment; Violation of the rules of protection or use of subsoil, No.
177/1728/13-x.  Retrieved from https://reyestr.court.gov.ua/Re-
view/33535396.

17. Beschastnyi, V.M. (2017). Criminological support of crime preven-
tion in Ukraine: monograph. Kharkiv, Ukraine.

18. Kirin, R.S. (2018). Subject of law of protection about the bowels
of the earth. Economics and Law, 3, 38-48. https://doi.org/10.15407
econlaw.2018.03.038.

19. Unified Register of Pre-Trial Investigations (2015). Crimes against
the environment; Violation of the rules of protection or use of subsoil. No.
177/2499/15-x. Retrieved from https://reyestr.court.gov.ua/Re-
view/53822857.

20. Unified Register of Pre-Trial Investigations (2013). Crimes against
the environment; Violation of the rules of protection or use of subsoil.
No.177/2183/13-x. Retrieved from https://reyestr.court.gov.ua/Re-

view/33515126.

IIpo6aeMHi NUTAHHS MPUTSATHEHHS
JI0 KPUMIiHAJIbHOI BiANOBiIAJIbHOCTI
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M. Oneca, Ykpaina

Merta. JlocmiakeHHsI KpUMiHali3allil mocsiraHb, MOB’si3a-
HUX i3 HE3aKOHHUM BUIOOYTKOM KOPUCHUX KOTIAIMH 3arajb-
HOZAEPXKaBHOTO 3HAYEHHSI, 1110 € BAXKJIMBUM SIK [UISI 3aKOHOT-
BOPUOI, TaK i MPaBO3aCTOCOBYOI AisIbHOCTI. Po3pobka mpo-

Mo3uiii 17151 hopMyBaHHS il peastizallii mporpaM eKOHOMi4-
HOTO PO3BUTKY, YIOCKOHAIEHHS e(heKTUBHOCTI pOOOTH Op-
raHiB Jep>kaBHOI BJIaIX 1 MiCLIEBOTO CaMOBPSIIyBaHHSI.

Metomuka. JlocnimkeHHsI MPOOJEMHUX MUTAHb TPUTST-
HEHHS$ 10 BiAIOBiZaJIbHOCTI 32 HE3aKOHHUI BUIOOYTOK KO-
PUCHUX KOTIAJIMH TIPOBOAMIIOCS IITSIXOM BUBYEHHSI Ta aHAJTI3Y
HOPMATUBHO-TIPaBOBOi 0a3u YKpaiHW, TEOPETUYHUX TOCHi-
JIKEHb YYEHMX Y BiIMOBIIHMX 00J1ACTSIX, aHAIi3Y CY/I0BOI Ipak-
TUKY (Ha MIPUKJIali OKPEMUX BUPOKIB) 3 TUTaHb MPUTSATHEHHS
0cib 1o KpuMiHaIbHOI BimmoBimanbHOCTI 3a 4. 2 ¢T. 240 Kpumi-
HaJIbHOTO KOJIEKCY YKpaiHu, a TaKOX 3 BUKOPUCTAHHSM CUC-
TEeMHU CTeLiaIbHUX ITiIXOIiB i METOIB, a came (hopMaIbHO-JIO-
rYHOTrO, JIOTiKO-HOPMAaTUBHOTIO, METOIy CUCTEMHOT'O aHai3y.

Pe3synabraTn. BusisieHi okpemi mpoOjeMu, 1110 BUHMKA-
10Tb IPU (pOpMyBaHHiI KPMMiHAJIbHO-TIPABOBO1 3a00POHU 10-
CITIKYyBaHUX KPUMIiHAIBHUX TMPAKTUK HA 3aKOHOAABUOMY
PiBHi, y TOMY YHMCJIi HEBiAIMOBIAHICT, KpUMiHaJli3allii He3a-
KOHHOTO BUIO0YTKY KOPUCHUX KOTIAJIMH CTYIIEHIO TSKKOCTI
HeraTMBHUX MPaBOBUX HACTIKiB.

HaykoBa HoBu3Ha. Y po0OOTi NpoaHaiizoBaHi MpooJIeMHi
MUTAHHS TPUTITHEHHS 10 BiMOBiIATbHOCTI 32 HE3aKOHHUI
BUIIOOYTOK KOPUCHMX KOMaJIMH 3a 4. 2 cT. 240 KpumiHanbHO-
ro komekcy Ykpainu «[lopylieHHsI BCTAaHOBJIEHUX IMpPaBUII
BUKOPUCTAHHSI HAZP, SIKIIIO 1€ CTBOPUJIO 3aTPO3Y IS KUTTS,
3[10pOB’s JIIoJei a00 TOBKIJIJISI, TAK CaMO HE3aKOHHUI BUAO-
OYTOK KOPMCHUX KOMAIMH 3araJIbHOIEPXKABHOTO 3HAUCHHST».
OOrpyHTOBaHi TPOIO3UILii, 10 CIPSIMOBaHI Ha BIOCKOHA-
JIEHHSI YMTHHOTO KPUMiHaJIbHOTO 3aKOHO/IABCTBA Ta TIPAKTH-
KU 0ro 3acTOCYBaHHS MTPABOOXOPOHHUMMU OpraHaMu YKpai-
HU y cdepi MpoTumii He3aKOHHOMY BUIOOYTKY KOPHUCHUX
KOTIAJIMH 3arajibHOJEPXKaBHOTO 3HAYEHHSI.

IIpakTyHa 3HaYUMICTb. Y pOOOTI NOCTIAXKEHI HOPMU, 1110
BCTAHOBJIIOIOTh BiIMOBiNaJIbHICTh 32 HE3aKOHHUI1 BUAOOYTOK
KOPMCHUX KOTIAJIMH, a TAKOX Cy[I0Ba MPaKTUKa MIPaBO3acTo-
CyBaHHS BKa3aHUX HOpM. 3p00JIEHO BUCHOBOK, 1110 HE3aKOH-
HUI BUIOOYTOK KOPUCHUX KOTMAJIWH 3arajbHOIEP:KaBHOTO
3HAYEHHSI Ha ChOTOAHILIHIN AeHb (HAKTUYHO 3aTUIIAETHCS
0e3kapHMM. APryMEHTOBaHA aBTOPChKA MO3UILSI IOA0 T0-
LIJIBHOCTI BAOCKOHAJIEHHSI HOPMU KPUMiHAJIBHOTO 3aKOHO-
JIaBCTBa, 1110 Nependavyae BiAMOBIAIbHICTb 32 BKa3aHe AisiH-
Hsl, 3 OB YiTKUM (DOPMYTIOBAHHSIM AUCITO3MLLii Ta PO3ILIK-
PEeHHS I MOCWJIEHHSM CaHKIii 3a 4. 2 ¢T. 240 KpuMinaibHOTO
Kozaekcy Ykpainu. JloBeaeHa JOLITbHICTb pO3IIMPEHHS KoJja
Cy0’€KTIB 32 BKA3aHOIO CTATTEIO, 3 OTJISIAY Ha 3aJTy4eHHS U~
POKOTro KoJia 0cib sIK 6e3MmocepenHbo y MpolleC He3aKOHHOTO
BUIOOYTKY KOPHMCHHMX KOTAJIWH, TaK i MOAAJIBIIOrO TpaH-
CHOPTYBaHHS Ta peaizallii.

KimouoBi cioBa: xopucHi konasunu, 6udobymok, ionogi-
danvHicms, KpuminanrbHuil Kodexc Ykpainu, cankyis, oucnosu-
yis, NPABOOXOPOHHI OP2aHU, OPeAHU MICUe68020 Camo8psa0y6anHs
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